2024 WETLAND CONSERVATION ACT
STATUTE CHANGES

Summary of Key Statute Changes with Explanations

This summary includes excerpts from Laws of MN 2024, Chapter 90, Article 3. It includes only the relevant
Wetland Conservation Act (WCA) statutory subdivisions and paragraphs that contain changes, listed by the
corresponding section numbers from the Chapter 90 session law. See the Office of the Revisor of Statutes
website for complete statutes and session law: https://www.revisor.leg.state.mn.us/laws/current/. Underlined

text indicates new language, strikeeut indicates repealed language. This summary was prepared by the
Minnesota Board of Water and Soil Resources (BWSR). All changes take effect August 1, 2024 unless otherwise
noted.

Sec. 75. Minnesota Statutes 2022, section 103G.005, subdivision 14.d, is amended to read:

Subd. 14d. Project. "Project" means a specific plan, contiguous activity, proposal, or design necessary to
accomplish a goal as defined by the local government unit. As used in this chapter, a project may not be split
into components or phases for the sete purpose of gaining additional exemptions.

Effect of Change: Clarifies that the restriction applies even when the gaining of additional exemptions was
not the sole purpose for splitting a project into components or phases.

Sec. 76. Minnesota Statutes 2022, section 103G.005, subdivision 17b, is amended to read:

Subd. 17b. Wetland type. "Wetland type" means a wetland type classified according to Wetlands of the
United States, United States Fish and Wildlife Service Circular 39 (1971 edition);-as-summarized-this
subdivisien or A Hydrogeomorphic Classification for Wetlands, United States Army Corps of Engineers (August
1993), including updates, supplementary guidance, and replacements, if any, as determined by the board.

BWSR Summary of 2024 WCA Statute Changes; 6-18-24 1


https://www.revisor.leg.state.mn.us/laws/current/

KEffect of Change: Allows for use of the Hydrogeomorphic Classification for Wetlands (HGM) for\
determining wetland type. MN Rules Chapter 8420 (WCA Rule) will be amended to incorporate the use
of HGM. Circular 39 remains in statute as an optional wetland typing method and is relevant to the
identification of public water wetlands under Minn. Stat. 103G.005, Subd. 15a. Deletion of the “Wetland
type” summary does not affect the use of Circular 39. More information about HGM can be found at:

UGM Approach (dren.mil) J

Sec. 77. Minnesota Statutes 2023 Supplement, section 103G.005, subdivision 19, is
amended to read:

Subd. 19. Wetlands. (a) "Wetlands" means lands transitional between terrestrial and aquatic systems where
the water table is usually at or near the surface or the land is covered by shallow water. For purposes of this
definition, wetlands must have the following three attributes:

(1) have a predominance of hydric soils;

(2) are inundated or saturated by surface water or groundwater at a frequency and duration
sufficient to support a prevalence of hydrophytic vegetation typically adapted for life in saturated soil
conditions; and

(3) under normal circumstances support a prevalence of such vegetation.
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(b) For the purposes of regulation under this chapter, the term wetlands does not include public
waters wetlands as defined in subdivision 15a.

(c) Notwithstanding paragraph (a), wetlands includes deepwater aquatic habitats that are not public
waters or public waters wetlands. For purposes of this paragraph, "deepwater aguatic habitats" has the
meaning given in Corps of Engineers Wetlands Delineation Manual, United States Army Corps of Engineers

(January 1987).

/Effect of Change: WCA regulatory authority will now apply to deepwater habitats that are not \
designated as public waters. All replacement requirements, exemptions, application procedures, etc.
will apply to projects involving these deepwater habitats. Deepwater habitats are permanently flooded
lands lying below the deepwater boundary of wetlands (generally greater than 8.2 feet of water depth)
as defined in the “Classification of Wetlands and Deepwater Habitats of the United States” (adapted
from Cowardin et al., 1979), which is available here: Classification of Wetlands and Deepwater Habitats

Qf the United States /

Sec. 78. Minnesota Statutes 2022, section 103G.222, subdivision 1, is amended to read:

Subdivision 1. Requirements. (a) Wetlands must not be drained or filled, wholly or partially, unless replaced
by actions that provide at least equal public value under a replacement plan approved as provided in

section 103G.2242, a replacement plan under a local governmental unit's comprehensive wetland protection
and management plan approved by the board under section 103G.2243, or, if a permit to mine is required
under section 93.481, under a mining reclamation plan approved by the commissioner under the permit to
mine. Project-specific wetland-replacement plans submitted as part of a project for which a permit to mine is
required and approved by the commissioner on or after July 1, 1991, may include surplus wetland credits to be
allocated by the commissioner to offset future mining-related wetland impacts under any permits to mine held
by the permittee, the operator, the permittee's or operator's parent, an affiliated subsidiary, or an assignee
pursuant to an assignment under section 93.481, subdivision 5. For project-specific wetland replacement
completed prior to wetland impacts authorized or conducted under a permit to mine within the Great Lakes
and Rainy River watershed basins, those basins shal-be are considered a single watershed for purposes of
determining wetland-replacement ratios. Mining reclamation plans shalt must apply the same principles and
standards for replacing wetlands that are applicable to mitigation plans approved as provided in

section 103G.2242. The commissioner must provide notice of an application for wetland replacement under a
permit to mine to the county in which the impact is proposed and the county in which a mitigation site is
proposed. Public value must be determined in accordance with section 103B.3355 or a comprehensive wetland
protection and management plan established under section 103G.2243. Sections 103G.221 to 103G.2372 also
apply to excavation in permanently and semipermanently flooded areas of types-3,4,-anrd-5 wetlands.

Effect of Change: Removes Circular 39 wetland type from consideration in determining whether
excavation in permanently and semi-permanently flooded areas of a wetland is an impact.

(d) If a wetland is replaced under paragraph (c), or drained under section 103G.2241, subdivisien2;
paragraph-{b}-er{e}; subdivision 1, clause (1), the local government unit may require a deed restriction that
prohibits nonagricultural use for at least ten years. The local government unit may require the deed restriction
if it determines the wetland area drained is at risk of conversion to a nonagricultural use within ten years
based on the zoning classification, proximity to a municipality or full service road, or other criteria as
determined by the local government unit.
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Effect of Change: Applies the deed restriction prohibiting agricultural use for at least ten years to the
new prior-converted cropland exemption (see changes to 103G.2241 subdivision 1). The reference to
103G.2241 subdivision 2(b-e) has been deleted, as those paragraphs were removed from statute.

(m) A replacement plan for wetlands is not required for individual projects that result in the filling or
draining of wetlands for the repair, rehabilitation, reconstruction, or replacement of a currently serviceable
existing state, city, county, or town public road necessary, as determined by the public transportation
authority, to meet state or federal design or safety standards or requirements, excluding new roads or roads
expanded solely for additional traffic capacity lanes. This paragraph only applies to authorities for public
transportation projects that:

(1) minimize the amount of wetland filling or draining associated with the project and consider
mitigating important site-specific wetland functions on site;

(2) except as provided in clause (3), submit project-specific reports to the board, the Technical
Evaluation Panel, the commissioner of natural resources, and members of the public requesting a copy at least
30 days prior to construction that indicate the location, amount, and type of wetlands to be filled or drained by
the project or, alternatively, convene an annual meeting of the parties required to receive notice to review
projects to be commenced during the upcoming year; and

(3) for minor and emergency maintenance work impacting less than 10,000 square feet, submit
project-specific reports, within 30 days of commencing the activity, to the board that indicate the location,
amount, and type of wetlands that have been filled or drained.

Those required to receive notice of public transportation projects may appeal minimization,
delineation, and on-site mitigation decisions made by the public transportation authority to the board
according to the provisions of section 103G.2242, subdivision 9. The Technical Evaluation
Panel shalt must review minimization and delineation decisions made by the public transportation authority
and provide recommendations regarding on-site mitigation if requested to do so by the local government unit,
a contiguous landowner, or a member of the Technical Evaluation Panel.

Except for state public transportation projects that occur on state roads, for which the state
Department of Transportation is responsible for the wetland replacement, the board must replace the
wetlands, and wetland areas of public waters if authorized by the commissioner or a delegated authority,
drained or filled by public transportation projects on existing roads.

Public transportation authorities at their discretion may deviate from federal and state design
standards on existing road projects when practical and reasonable to avoid wetland filling or draining,
provided that public safety is not unreasonably compromised. The local road authority and its officers and
employees are exempt from liability for any tort claim for injury to persons or property arising from travel on
the highway and related to the deviation from the design standards for construction or reconstruction under
this paragraph. This paragraph does not preclude an action for damages arising from negligence in
construction or maintenance on a highway.

Effect of Change: Clarifies that the Minnesota Department of Transportation is responsible for wetland
replacement on public transportation projects that occur on state roads, regardless of who the project
SpONSor or Co-SPoNsor is.

Sec. 79. Minnesota Statutes 2022, section 103G.2241, subdivision 1, is amended to read:

Subdivision 1. Agricultural activities. A replacement plan for wetlands is not required for:
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(1) impacts to wetlands on agricultural land labeled prior-converted cropland and impacts to

wetlands resulting from drainage maintenance activities authorized by the United States Department of
Agriculture, Natural Resources Conservation Service, on areas labeled farmed wetland, farmed-wetland
pasture, and wetland. The prior-converted cropland, farmed wetland, farmed-wetland pasture, or wetland
must be labeled on a valid final certified wetland determination issued by the Natural Resources Conservation
Service in accordance with Code of Federal Regulations, title 7, part 12, as amended. It is the responsibility of
the owner or operator of the land to provide a copy of the final certified wetland determination to, and allow
the Natural Resources Conservation Service to share related information with, the local government unit and
the board for purposes of verification;

{3} (2) activities in a wetland conducted as part of normal farming practices. For purposes of this
clause, "normal farming practices" means farming, silvicultural, grazing, and ranching activities such as
plowing, seeding, cultivating, and harvesting for the production of feed, food, and fiber products, but does not
include activities that result in the draining of wetlands;

{4} (3) soil and water conservation practices approved by the soil and water conservation district,
after review by the Technical Evaluation Panel;

{5} (4) wetland impacts resulting from aquaculture activities, including pond excavation and
construction and maintenance of associated access roads and dikes, authorized under; and conducted in
accordance with; a permit issued by the United States Army Corps of Engineers under section 404 of the
federal Clean Water Act, United States Code, title 33, section 1344, but not including construction or expansion
of buildings;

{6} (5) wetland impacts resulting from wild rice production activities, including necessary diking and
other activities, authorized under and conducted in accordance with a permit issued by the United States Army
Corps of Engineers under section 404 of the federal Clean Water Act, United States Code, title 33, section
1344; or

{#} (6) agricultural activities on agricultural land that is subject to the swampbuster provisions of the
federal farm program restrictions consistent with a memorandum of understanding and related agreements
between the board and the United States Department of Agriculture, Natural Resources Conservation Service.

/Effect of Change: Eliminates the exemption from WCA replacement requirements for activities that \
impact wetlands on agricultural land that is cropped 8 of the last 10 years, and on pasture land meeting
certain wetland type and acreage requirements. Establishes an exemption for impacts to prior-

converted cropland as labeled by the USDA Natural Resources Conservation Service (NRCS) and for

impacts resulting from drainage maintenance activities on areas labeled by the NRCS as farmed

wetland, farmed-wetland pasture, and wetland. Changes to items 4 and 5 clarify that only those

Qvetland impacts authorized under a U.S. Army Corps of Engineers permit are exempt. j
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Sec. 80. Minnesota Statutes 2022, section 103G.2241, subdivision 2, is amended to read:

Subd. 2. Drainage.

{eh} (a) A replacement plan is not required for draining or filling of wetlands, except for draining
wetlands that have been in existence for more than 25 years, resulting from maintenance and repair of
existing drainage systems etherthan, including public drainage systems.

{£Fhe (b) A public drainage authority may, as part of the repair of a public drainage system, as
defined in section 103E.005, subdivision 12, install control structures, realign the ditch, construct dikes along
the ditch, or make other modifications as necessary to prevent the drainage of the-wetland wetlands.
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/Effect of Change: Eliminates the drainage exemptions in subdivision 2, except for the drainage of \
wetlands that have existed for 25 years or less resulting from maintenance and repair of existing
drainage systems. The amended exemption eliminates wetland type as a consideration for eligibility
and applies to both public and private drainage systems. Paragraph (b) clarifies that certain activities
associated with repairs completed by public drainage authorities only apply to public drainage systems
as defined under 103E.005 Subdivision 12 — this information was previously located in the now deleted

Qaragraph (a). j

Sec. 81. Minnesota Statutes 2022, section 103G.2241, subdivision 6, is amended to read:

Subd. 6. Utilities; public works. (a) A replacement plan for wetlands is not required for wetland impacts
resulting from:

(1) new placement or maintenance, repair, enhancement, realighment, or replacement of existing
utility or utility-type service, including pipelines, i#: when wetland impacts are authorized under and conducted
in accordance with a permit issued by the United States Army Corps of Engineers under section 404 of the
federal Clean Water Act, United States Code, title 33, section 1344, and

{i} the direct and indirect impacts of the proposed project have been avoided and minimized to the
extent possible; and

(2) activities associated with operation, routine maintenance, or emergency repair of existing
utilities and public work structures, including pipelines, provided the activities do not result in additional
wetland intrusion or additional draining or filling of a wetland either wholly or partially; or

(3) repair and updating of existing subsurface sewage treatment systems necessary to comply with
local, state, and federal regulations.

g & toa est-managementpractices: Work of an emergency
nature may proceed as necessary, and any drain or fill activities shal must be addressed with the local
government unit after the emergency work has been completed.

Effect of Change: Eliminates the acreage-based condition of the utilities exemption, and now subjects
the exemption to a requirement that the wetland impacts be authorized by and conducted in accordance
with a U.S. Army Corps of Engineers Section 404 permit. A local government unit can no longer issue a
seasonal or annual exemption for a public utility as the exemption is now dependent on a Corps permit.

Sec. 82. Minnesota Statutes 2022, section 103G.2241, subdivision 9, is amended to read:

Subd. 9. De minimis. (a) Except as provided in paragraphs (d), (e), (f), (g), (h), and (i), a replacement plan for
wetlands is not required for drainirg-erfiling impacts to the following amounts of wetlands, excluding the
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permanently and semipermanently flooded areas of wetlands, as part of a project outside of the shoreland
wetland protection zone:

(1)

(2)

awcea,ﬂ

(b) Except as provided in paragraphs (e), (f), (g), (h), and (i), a replacement plan for wetlands is not
required for draining-erfiling-thefollewing-ameounts-ef up to 100 square feet of impacts to wetlands as part of

a project within the shoreland wetland protection zone beyond the shoreland building setback zone:.

(c) Except as provided in paragraphs (e), (f), (g), (h), and (i), a replacement plan for wetlands is not
required for draining-erfilling up to 20 square feet of wetlard impacts to wetlands as part of a project within
the shoreland building setback zone, as defined in the local shoreland management ordinance. The amount in
this paragraph may be increased to 100 square feet if permanent water runoff retention or infiltration
measures are established in proximity as approved by the shoreland management authority.

(d) Except as provided in paragraphs {b}; (c), (e), (f), (g), (h), and (i), a replacement plan is not

required for draining-erfillingameunts up to 400 square feet of impacts to the permanently and
semipermanently flooded areas of wetlands as part of a project:.
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(f) When the total area of impacts to wetlands as part of a project exceeds the applicable amount in
this subdivision, a replacement plan is required for the entire amount.

(g) This exemption may not be combined with another exemption in this section on a project.
(h) Property may not be divided to increase the amounts listed in paragraph (a), (b), (c), or (d).

(i) If a local ordinance or similar local control is more restrictive than this subdivision, the local
standard applies.

/Effect of Change: Thresholds based on wetland type (Circular 39) and thresholds specific to the 11- \
country metro area have been eliminated from the de minimis exemption. Thresholds are now based
on presettlement area (<50, 50-80, >80), shoreland zone, shoreland building setback zone, and
permanently/semi-permanently flooded water regimes. Statute now clarifies that if project wetland
impacts exceed the applicable de minimis threshold, all wetland impacts require replacement. The
exemption restrictions related to the landowner's portion of the wetland and the cumulative area
drained/filled since 1992 have been eliminated. Additional restrictions have been added to statute to
prevent increasing de minimis amounts by dividing property. The statute now refers to all wetland

anacts as opposed to just impacts caused by draining and filling. /

Sec. 83. Minnesota Statutes 2023 Supplement, section 103G.2242, subdivision 1, is
amended to read:

Subdivision 1. Rules. (a) The board, in consultation with the commissioner, shall adopt rules governing the
approval of wetland value replacement plans under this section and public-waters-work permits affecting
public waters wetlands under section 103G.245. These rules must address the criteria, procedure, timing, and
location of acceptable replacement of wetland values and may address the state establishment and
administration of a wetland banking program for public and private projects, including provisions for an in-lieu
fee program; mitigating and banking other water and water-related resources; the administrative, monitoring,
and enforcement procedures to be used; provisions that protect, or mitigate impacts to, intermittent and
perennial watercourses upstream of public waters identified under section 103G.005, subdivision 15,
paragraph (a), clause (9) or (10); and a procedure for the review and appeal of decisions under this section. In
the case of peatlands, the replacement plan rules must consider the impact on carbon. Any in-lieu fee program
established by the board must conform with Code of Federal Regulations, title 33, section 332.8, as amended.

(b) After the adoption of the rules, a replacement plan must be approved by a resolution of the
governing body of the local government unit, consistent with the provisions of the rules or a comprehensive
wetland protection and management plan approved under section 103G.2243.

(c) If the local government unit fails to apply the rules or fails to implement a local comprehensive
wetland protection and management plan established under section 103G.2243, the government unit is
subject to penalty as determined by the board.

(d) When making a determination under rules adopted pursuant to this subdivision on whether a
rare natural community will be permanently adversely affected, consideration of measures to mitigate any
adverse effect on the community must be considered.
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Effect of Change: Authorizes BWSR to amend the WCA rules to regulate reaches of intermittent and
perennial watercourses that are not identified as public waters. The regulation of these watercourse
reaches does not become effective until BWSR develops and adopts specific rules related to their
protection and mitigation.

Sec. 84. Minnesota Statutes 2022, section 103G.2242, subdivision 2, is amended to read:

Subd. 2. Evaluation. (a) Questions concerning the public value, location, size, or type of a
wetland shall must be submitted to and determined by a Technical Evaluation Panel after an on-site
inspection. The Technical Evaluation Panel shal must be composed of a technical professional employee of the
board, a technical professional employee of the local soil and water conservation district or districts, a
technical professional with expertise in water resources management appointed by the local government unit,
and a technical professional employee of the Department of Natural Resources for projects affecting public
waters or wetlands adjacent to public waters.

(b) For wetland boundary determinations, the panel shalt must use the—United-States-Army Corps of
Engineers Wetland Delineation Manual=, United States Army Corps of Engineers (January 1987), including
updates, supplementary guidance, and replacements, if any;—. For wetland type determinations, the panel
must also use Wet/ands of the United States—( United States Fish and W|Id||fe Service C|rcular 39; (1971

eéme#) CIass:f/catlon of Wet/ands and Deepwater Habltats of the Un/ted States, United States Fish and
Wildlife Service (August 2013 edition); or A Hydrogeomorphic Classification for Wetlands, United States Army
Corps of Engineers (August 1993), according to rules authorized under this part and including updates,
supplementary guidance, and replacements, if any, for any of these publications.

-

Effect of Change: The edits update references to the Corps of Engineers wetland delineation manual

\

and associated U.S. Fish and Wildlife Service wetland/deepwater habitat classification system. The
statute now allows for the use of the HGM wetland classification system in wetland boundary/type
determinations according to rules adopted by BWSR (WCA rules). The language also clarifies that future

\updates, supplements, and replacements of referenced documents can be used. /

Sec. 85. Minnesota Statutes 2022, section 103G.2242, subdivision 2a, is amended to read:

Subd. 2a. Wetland boundary or type determination.

(c) The local government unit decision must be made in compliance with section 15.99. Within ten
calendar days of the decision, the local government unit decision must be mailed or sent by electronic
transmission to the landowner, members of the Technical Evaluation Panel, the watershed district or
watershed management organization, if one exists, and individual members of the public who request a
copy. Notwithstanding section 15.99, subdivision 2, the board must establish by rule timelines for project
review and comment for wetland banking projects.
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Effect of Change: For wetland banking projects only, statute now directs BWSR to establish review and
comment period timelines in WCA rule. These timelines will not take effect until formally adopted in rule.
Once adopted, these review and comment period timelines for wetland banking projects would no longer
be subject to Minnesota Statutes 15.99. This provision, however, does not apply to other WCA application
types such as exemptions or replacement plans.

Sec. 86. Minnesota Statutes 2022, section 103G.2242, subdivision 3, is amended to read:

Subd. 3. Replacement completion.

(b) The board may establish, sponsor, or administer a wetland banking program, which may include
provisions allowing monetary payment to the wetland banking program for impacts to wetlands. The board
may acquire land in fee title, purchase or accept easements, enter into agreements, and purchase existing
wetland replacement credits to facilitate the wetland banking program. The board may establish wetland
credit and in-lieu fee payment amounts and hold money in an account in the special revenue fund, which is
appropriated to the board to be used solely for establishing replacement wetlands and administering the
wetland banking program.

Effect of Change: Clarifies BWSR’s authority to develop, sponsor, and administer the wetland banking
program, including an in-lieu fee program and/or the associated collection of payments. It also clarifies
BWSR's ability to establish fee payment amounts and hold money associated with deposited wetland
credits and in-lieu fee payments.

Questions regarding the statute changes included in this summary can be directed to any the following staff of
the Minnesota Board of Water and Soil Resources:

Ken Powell

WCA Operations Supervisor
ken.powell@state.mn.us
651-666-0082

Lewis Brockette

Wetlands Policy Coordinator
lewis.brockette@state.mn.us
651-308-3280

Les Lemm

Wetlands Section Manager
les.lemm@state.mn.us
651-341-4208
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