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Introduction

This report was prepared to comply witR015 Laws of MN, 1st Special Session, Chapter 4, Article 4, which
directed the Board of Water and Soil Resources (BWSR) to report to the committees with jurisdiction over
environmental and natural resources on the proposals to implement certain aspetts @etland Conservation
Act (WCA); specifically high priority areas for wetland replacemetieurfee wetland replacement, wetland
replacement siting, and actions eligible for credihe primary purpose of the report is to summarize progress
and chdlenges with policy development and implementation of these items

2015 Wetland Conservation Act Statute Changes

In 2015, several changes were made to WCA statutes, including amendoditst Stat. 8§ 103G and 103B.
Theprimary purpose of thesstatute changes was to improve the targeting and public value outcomes of wetland
mitigation. The changes were the result of several years of work by agency staff and coordination with other

state and federal agencies and stakeholders. The impetus for md§t®ft OK I y3Sa OFy 06S F2dzy
2SGflyR aAdGAIlrGdA2y Ay b2NIKSIFad aiayySazidlé AyadaSNI 3S
http://www.bwsr.state.mn.us/wetlands/wca/NE MN mitigation/siting NE MN mitigation.html

InNF RRAGAZ2Y S aSOSNIt AaadzsSa NBfFGAy3 G2 GKS wnmp 2/
Order12nn FAYFf NBLRZ2 NI I 4 {FdzWLRLMISAYYST/ GFF iR 2{y( NSy TiKKSS y{ AlyF G S
report is available on the BWSR website faip://www.bwsr.state.mn.us/wetlands/executive _order 124/

The concepts contagd within the siting report, and other issues, were explored and further developed in direct
consultation with stakeholders leading up to the 2015 statute changes. For specific information, presentations,
and comments regarding this effort, see the BWS®Rsite at:

http://www.bwsr.state.mn.us/wetlands/2015 leg _recommend/2015 leq_recommend.html

SignificanWCA statutechangesn 2015included:

creating a mitigabn easement stewardship account and authority for BWSR to recoup costs incurred for
establishing mitigation easements;

requiring BWSR to designate high priority areas for wetland mitigation;
additional authorities for BWSR to develop adigu fee wetlam mitigation program;
modifying the wetland mitigation siting criteria to improve consistency with the watershed approach;

requiring BWSR to establish wetland replacement ratios and wetland mitigation service area priorities to
implement the siting and tayeting of wetland mitigation and encourage the use of high priority areas;

directing BWSR to establish an interagency team to review potential wetland mitigation sites;

creating new actions eligible for mitigation credit in northeastern Minnesota; and

adjusting local government responsibilities relating to the approval of wetland mitigation.
C2NJ (KS aLSOAFAO allGddis OKFry3Saz 455 GKS awnmp 29
YSe {u0FludzuS / KIFIy3asa | yR wSt I he B/&landsage af thé RBWSR ywebsitek U K 9
http://www.bwsr.state.mn.us/wetlands/index.html

¢
E

Report Development Process

BWSR assigned a core team of experienced wetland staff the task of fueepding the 2015 statutes and
related concepts, which formed the basis for this report. The BWSR staff team presented ideas, options, and
proposals to stakeholders, local governments, and staff of other agencies for review and feedback. Staff from the
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Department of Natural Resources were consulted and participated in the presentations to stakeholders. In
addition to the substantial stakeholder coordination leading up to the 2015 statute changes, further review
opportunities associated with the preparah of this report included:

State Register request for comments on WCA Rulemaking (see bé&dmtgber 19, 2015
Local government staff presentation and discussion at BWSR Acadactgber 2015

Interagency Wetlands Group meeting for identifying Highmyid\reas for Wetland Mitigatioq January
26, 2016

Stakeholder meeting and presentatigri-ebruary 3, 2016
Stakeholder meeting and presentatigri-ebruary 24, 2016
BWSR Wetland CommittegMarch 9, 2016

The presentations and materials associated with February 2016 stakeholder meetings can be viewed on the
BWSR website at:
http://www.bwsr.state.mn.us/wetlands/2016 Leg_Report/2016 WCA Leqislative iRbapul

On October 19, 2015, BWSR initiated the administrative rulemaking process via an initial request for comments
published in the State Register. This report, and the work leading up to it, will form an important basis for
developing the more spdic implementation details in the WCA Rule. The rulemaking process will provide
considerable opportunities for input by stakeholders and local governments, including the formation of a
rulemaking advisory committeeSeeAppendix Tor i K S é@@1AWgARulemakingPlang Interagency

coordination with the St. Paul District of the U.S. Army Corps of Engineers (Corps) will also be vital to maximize
consistency with Corps policy for implementation of Section 404 of the Federal Clean Water Act.

This reportwill also be reviewed by the BWSR Board on March 23, 2016.

Framework and Context for Implementation

¢KS AadaadzsSa RAAO0OdzAaSR Ay GKAA& NBLERNI FNB Ftf AydSNNB
implementation as modified by recent statute chargjeThis section addresses the items specified by the 2015
legislation to be included in the report, and discusses several other issues directly related to those items.

DesignatingHigh Priority Areas for Wetland Mitigation

The primary purpose of the 2@BIWCA statute changes was to improve the targeting and public value outcomes of
gSGfFYR YAGAILIGA2Y D hNRIAYIFGAY3T & + NBO2YYSYRIGAZ2
aAyySazidlé¢ AyGdSNI3aISyOe NBLR NI inteid&dSo pRofitize\ameysifoll ieflayid 2 F |
mitigation consistent with state and local planning efforts.

Statewide High Priority Areas

¢KS Hnanmp 2/! adGradziS FYSYRYSyida LINPGARSR Of SIFNJ RANB
wetland replacemen(Minn. Stat.103B.3355, Paragraph (e)) as one mechanisimprove the targeting and

public value outcomes of wetland mitigation. BWSR has stated the intention to utilize available information
regarding wetland functions, the historic loss and abundasfogetlands, and current state and local plans and

studies (e.g. the Minnesota Prairie Conservation Plan) to identify these High Priority Sssafppendix 2 fa
adzYYFNE LI FYyYyAy3 R20dzySyd NBIFNRAYy I G 0SNVetkahdRSYy G A FA OF
aAlGATl GA2Y D¢
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The identification of High Priority Areas for wetland
mitigation should, to the extent possible, draw from
existing State natural resource plans and priorities.
Targeting wetland mitigation to these areas can help
achieve objetives already identified in previous
planning efforts, resulting in mitigation that is of
greater value to the public, and provides direction to
regulated parties on where to look for and site
required wetland mitigation. One of the most , e e o o
important consideations for identifying High Priority 3 ¢ dconen I
Areas is scale. The appropriate scale must balance o' | e
the need to provide ample wetland restoration ' Nf& 2 nowenves
opportunities, with the need to target mitigation to j w2 a——
priority areas small enough to where the cumulative o
benefit of mitigation and other conservation projects

will improve public value outcomes (i.e. the benefits
will not be diluted over too large an area).

- Largect Pubilo Area In Compiex
1 Deerwood WMA
2 O M State Park
3 Newfoiden Twp
4 Moran WMA
& Erckine and Pok WMAc
8 Lea WPA
T Sancy Lake WPA
& Frenchmans Bt
§ Barnecville WMA
0 Foxnome Praire
| 11 Ctiertall Prairie SNA / Doram WMA
12 Mud Lake WPA

26 Matver WPA

20 ribler WMA

27 Farres WPA

| 28 Archervite WMA

| 28 Popocki WMA

| 30 Sioux Praiie WMA

| 31 Camoen State Park

| 22 carviower

| 33 owleh WA

‘ 34 Bugolfoon WMA
35 storcen Twp

| 0 merewma

Through the Interagency Wetlands Group, BWSR
intends to utilize the expertise of State and Federal | » {

agency staff to ssemble information and present ) A | () T e, -
agency priorities for consideration in the I cterea Comos Comgiext B s s0 i

. . i - [ Prame core Areas —— 1 s Qe
development of statewide High Priority Areas. Initial | [ srare comons e P

group discussions have indicated general agreement
on the usefulness of the Minnesota Prairie Figure 1: Prairie Conservation Plan Corridor Comagle:
Conservation Pla(Figure ) to accomplish the goals of

multiple State plans and priorities. The Prairie Conservation Plan was the result of significant agency and
stakeholder coordination, and also seems to offer the proper sgadeviding substantial project opportunities
while allaving for greater cumulative benefits.

BWSR and its partners are also cognizant that agricultural production occurs within and adjacent to priority areas
outlined in the Prairie Conservation Plakppendix 3llustrates prime soils and other soil classifions that have

been determined by the USDA based on soil type and other soil characteristics. Based on this map, prairie
conservation efforts can be focused on marginal agricultural lands that are less productive and that do not
frequently provide posive economic returnsAs an example, the beaches ridges of glacial Lake Agassiz in
Northwest Minnesota are often comprised of wetland complexes or cetsired soil areaghat are marginal

for agriculture. Te Prairie Conservation Plan focuses on ar@ach as this faxetland andprairie restorations

and enhancements.

BWSR intends to further explore utilization of the Prairie Conservation Plan as the basis for establishing statewide
High Priority Areas, with the potential for expansion of core ateaccommodate other priorities or local
planning information as appropriate.

LocalWatershedPlanningPriorities

The 2015 WCA statute changes included a provision allowing local governments to identify local priority areas for
wetland replacement and prade them for consideration as High Priority Areas. Specifically, Minn8Stat.
103B.3355, Paragraph (f) states:

Local units of government, as part of a stafgproved comprehensive local water management plan as
defined in section 103B.3363, subdivistom stateapproved comprehensive watershed management
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plan as defined in section 103B.3363, subdivision 3a, or aapie®ved local comprehensive wetland
protection and management plan under section 103G.2243, may identify priority areas for wetland
replacement and provide them for consideration under paragraph (e).

These planning processes provide an opportunity for enhanced watershed planning and prioritization, consistent
with the watershed approach of the Federal Mitigation R@8 CFR Part 332yhich can result imetter targeting

of wetland mitigation to areas and projects that best address watershed needs. As discussed hi¢ueHae

Wetland Replacement section belowGompenation Planning Framework caerve as the link between these

locd planning efforts and State imghentation policy.In order to facilitate the appropriate planning activities
consistent with the watershed approach of Federal Mitigation RBMWSRin consultation with the Corpgyould
developguidance to local governemts for the development of wetland replacement priorities through local

water planning.

In-Lieu Fee Wetland Replacement

Similar to wetland bankingn In-Lieu Fee (ILEBrogram can provide mitigation for wetland impactevetland
banking provides an opth for applicants to replace unavoidable wetland impacts by withdrawing wetland
GONBRAGAE FTNBY Fy 002dzyli Ay GKS {GFdGS ¢SiGftlFyR o0l y1
wetlands that have been deposited in the bank for use by the etitay established the credits, or to be offered
for sale to other applicants proposing to impact a wetland.

An ILF program provides an option for landowners to replace wetland impacts by purchasing credits from an ILF
program sponsobefore the replacemetrwetlands have been restored or created. The ILF sponsor must then
develop the replacement wetlands in accordance with all applicable requirements and timeframes established in
State and Federal regulations. Like kiag, ILF programs are managed solelgstablishmitigation, and do not

affect the requirements of State and Federal laws to avoid and minimize wetland impacts pefeuing

wetland mitigation. One ofhie primary differences between ILF andtlandbanking is timing (ILF mitigation can
occur afterthe-fact) and an associated need for greater oversight.

WCA statutes have ostensibly allowed for the development of dieunfee (ILF) wetland replacement program

by BWSR since 1994, however those statutes were unclear and arguably lackdbrdrege of authorities

necessary to effectively implement an ILF program. In 2012, Minn. Stat. § 103G.2242, Subd. 3 was amended to
provide clear authority for BWSR to establish an ILF. However, further clarifications and authorities were
identified and incorporated into the 2015 amendments to Minn. Stats. 8§ 103G.005 and 103G.2242.

The Federal Mitigation Rule contains specific rules and procedures for establishing and operating ILF programs
(see 33 CFR Part 332t8)comply withSection 404 othe Faleral Clean Water ActAs of the date of this report,

there are 77 current and pending ILF programs mtity according to the Cors w S 3 dALieuiFeeNidd Bani
Information Tracking System (RIBITS) webkite<:/ribits.usace.army.mil/ribits _apex/f?p=107)2

Establishment and Operation of the [I[Hfrogram

It is both advantageousind required that mitigatiounder anlLF program in Minnesotomply with Section 404
requirements Snce these requirementsire well laid out in the Fedal Mitigation RuleBWSR intends to rely on
the existing federal re language as much as possitdther than recreating new structure and requirements.
The WCA Rule will, whenever possible, cite thygrapriate section(s) of the Fededsdlitigation Rule, and focus on
language necessary to mesh those requirements with State laws and priorities.

The ILF prograrnm Minnesota including &Compensation Plannirfgramework discussed below, coudd
integratedinto the overall implementation of State wetland planniaigd policy. Also, the ILF program cotalkie
a longer term, planned approach to targeting and achieving both State anldNatershed goalg regards to
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mitigation. As such, BWSR will furthespéore operatingas the ILF program sponsor, with implementation
occurring through agreements and contracts with other organizatarglandowners as appropriate.

BWSR, acting as the ILF program sponsor, will ensure involvement of égghnmagal stafin the areas osite
selection,hydrology, vegetation, soils, and engineering. In this situation, the ILF program will also be situated to
take advantage of partnership opportunities with local governments, conservation organizations or programs, and
projects requiring coordination among multiple landowners. Of particular importance is the opportunity for
coordination with the BWSR Local Government Roads Wetland Replacement Program, typically funded by the
legislature on the biennium.

Compensation Planmig Framework

¢KS G/ 2YLISyaliAazy tflyyAy3d CNIXYSs2Nlé A& | FdzyRIYSyYy
provides a basis for establishing replacement wetlands that will provide the greatest watershed benefits, and is a
requirement of the Federal Mgation Rule. 33 CFR Part 332.8(c) requires that:

G¢KS | LILINE @SR Aiguded prbighad yhiist irEladsa doryiperfsafion planning framework

that will be used to select, secure, and implement aquatic resource restoration, establishment,
enhancemat, and/or preservation activities. The compensation planning framework must support a
watershed approach to compensatory mitigation. All specific projects used to provide compensation for
[Corps] permits must be consistent with the approved compenshfiorr Y YAy 3 FNIF YS 62 NJ dé

The Federal Rule identifies ten specific elements that must be included in an ILF program Compensation Planning
Framework.Ore of those requirementgs particurly notable given the currentautory direction to improve

the targetng and outcomes of wetland mitigation in Minnesota. Item (vi) of Part 332.8(c) requires the framework
02 A yAyfriai#iz&iondstrategy for selecting and implementing compensatory mitigation actigities.

Essentially, the Gopensation Planning Framewocan behe mechanism to implement wetland mitigation

priorities as identified through watershed planning. In the context of the Federal Mitigation Rule, it is a
requirement for an ILF program. However, applying thenérarork only to the ILF progranoald create

disparities between mitigation types and disincentives for its use. In order to improve the targeting and outcomes
of all mitigation, the framework should be applicaldad utilizedregardless of the mitigation type (banking, ILF,

or projectspecific mitigation). The applicability of the Compensation Planning Framework will be addressed in
WCA rulemaking.

The Compensation Planning Framework can also serve as the link between local watershed planning and State
wetland policy. In accordance WwiMinn. Stat. § 103B.3355, Paragraph (f), as discussed above, local
governments, as part of a stapproved comprehensive water, watershed, or wetland management plan, may
identify priority areas for wetland @acement and provide them for consideratias High Priority Areas for

wetland mitigation. The local watershed planning mechanisms currently exist to assess and prioritize the
resource needs of watersheds; the Compensation Planning Framework can provide the mechanism to guide
wetlandmitigation inline with those priorities.

Use of the ILFPProgram

Currently, landowners and other entities proposing unavoidable impacts to wetlands have the option of
establishing their own replacement wetlands corresponding directly to specifically identiéigaindimpacts
(projectspecific replacement)or utilizng the State wetland bankafppropriate credits are availab(evetland
banking) The ILF program would provide another mitigation option.

All wetland mitigation (banking, ILF, and project specific)b&illefit from the improved targeting of locations and
types of mitigation projects. However, wetland banking isayelty recognized as a successful means of

Minnesota Board of Watr & Soil Resources www.bwsr.state.mn.us
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mitigationwith the least risldue to the fact that the replacement wetlands have already beenldisthed when
credits are made availahleSince the inception of the State Wetland Bank, Minnesota local governments have
approved more wetland bank sites than any other state in the nation.

The establishment of an lipfogramdoes not change the generateference for wetland banking, particularly if

future bank sites are established in High Priority Areas or in accordance with the Compensation Planning
Framework discussed above. This general preference for wetland banking is also part of federallpelicy

Federal Mitigation Rule, 33 CFR Part 332.3(b), specifically establishes the following priority for wetland mitigation

types:
Mitigation bank credits.

In-lieu fee program credits.
Permitteeresponsible mitigatioh under a watershed approach.
Permittee-responsible mitigation through esite and inkind mitigation.

a s~ w DN

Permitteeresponsible mitigation through offite and/or outof-kind mitigation.

i £ A & A

b2iSY HEBSNEHFAASE6S YAGAIL (A2 yythatcdresponds SiNGYS diaSRE AdyLINEE
LISOATAO NBLX I OSYSyidé¢ Ay GKS 2/ 1! wdzA So

¢

The current WCA Rules provide incentives for wetland replacement via the State WettdndHBaweverBWSR
will exploreother options tominimize conflicts between the banking and ILF programs aedsare connued
viability of the wetlaad banking program in Minnesatarhese options will includestablisting a similar mitigation
priority order inthe WCARule that is consistent with the Federal Mitigation Rule cited abamd others thamay
best achieve Statgoals in regards to improving mitigation

By establishing this priority order, utilization of the fikBgramwill primarily occur when the appropriate bank
credits are not practicably available in the watershed. This will provide another opportarsgatch for
mitigation opportunities within the watershed, and to utilize High Priority Areas for mitigation whemtershed
opportunities are not available.

NecessanElementsfor Effective ILF Implementation

The Federal Mitigation Rule contains nuimmes specific requirements for the establishment and operation of an
ILF program. Two issues in particular are notable for Minnesota, and not able to be fully addressed through
rulemaking alone.

Planning Timeframes and Program Fundifig- programs camquuce some or all of the required mitigation after
the wetland impacts have occurred. This increases potential risks associated with project failure and/or ILF
sponsor solvency. The Federal Mitigation Rule attempts to limit this As&rirby includig a requirement that

the ILF wetland mitigation project construction begin within three years of the first wetland impact. Specifically
33 CFR Part 332.8(n)(4) requires that:

Land acquisition and initial physical and biological improvements must be d¢ethplethe third full
growing season after the first advance credit in that service area is secured by a permittee, unless the
district engineer determines that more or less time is needed to plan and implemenrieanfee project.

While importantto rdek dzOS NA &A1 X GKA& NBIdZANBYSyd OFly KF@S (KS dz
effectiveness as a mechanism to take a loAgem, planned approach to improve the targeting and outcomes of
wetland mitigation. Given the timeframes typically assodatgth completing a wetland restoration project for
mitigation credit, the ILF sponsor must begin the process of searching for mitigation opportunities immediately

upon the sale of the first credits (or even before). At this point, it is difficult toipréadw many credits will be
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sold and where the associated impacts will occur (and thus how large of a site to pursue and where). At this early
stage, it is also unlikely that the ILF has accumulated enough funds to cover costs associated with planning,
design, pernitting, easement establishmentpntracts, and other project componentdn addition, credits are

typically not fully releaed until several years latemhese factors can create challenges for ILF programs.

For the ILF program to be effeaiat improving the targeting and outcomes of wetland mitigation through more
proactive planning iad site selectionit is imperative that the program obtain implementation fundingBWSR
intends to pursue funding from the legislature and/or other sourdesplementation funding would allow the
program to begin the mitigation site search and development process earlier, effectively expand the planning
timeframes, and allow for improved targeting of mitigatiofunds would be recovered (with interest) thigiu

the sale of credits based on full cost accounting as required by the Federal Mitigation Rulejmarested in the
development of targeted mitigation. The funds would essentially act as a revolving loan within the program that
will provide multiple ecurringnatural resourcéenefits over time.

Consistent Mitigation Standards and Maintenance Requiremeiitsvetland mitigation, rgardless of the
mechanism by which it is establishad equally important. As such, the standards and proceduresdhbeul
consistentfor all wetland mitigation mechanismdDifferences in standards and procedsicancreate artificial
incentives and disincentigegfor different mitigation mechanismdn order for the ILF to be successful, to maintain
the viability of wetand banking, and to improve programmatic efficiency, consistent standards and procedures
are important.

The 2009 amendments to the WCA Rules made significant progress to develop consistent standards but,
particularly with the addition of the ILF prograadditional consistency is warranted. For example, 33 CFR Part
332.8(k)(3) of the Federal Mitigation Rule specifies that:

An inlieu fee program sponsor is responsible for the implementation;tlermg management, and any
required remediation of the restation, establishment, enhancement, and/or preservation activities, even
though those activities may be conducted by other parties through requests for proposals or other
contracting mechanisms.

Currently in Minnesota, long term maintenance requirements e responsibility of the landowner. Land
ownership and circumstances change over time, creating uncertainties regarding the capability of that landowner
to perform maintenance, and even concerns about potential tax forfeiture. In this situatior thé benefits

accrue to the initial landowner, while some of the costs are borne by future landowners and/or the public.

The ILF program must incorporate the costs of {@rgn maintenance into the fee in order to comply with federal
rules and to ensurghat the future risk does not fall to the public. Given the fact that those same risks exist with
wetland banking and projeetpecific mitigation, coupled with the need for consistent standards, provisions for
the funding of longerm maintenance need tbe developed for all mitigation types.

Replacement Wetland Siting

Landowners proposing wetland impacts that require replacement under WCA are generally required to begin
their search fowetlandreplacementopportunitiesas close to the impact site as pilsle. When suitable wetland
replacement opportunities are not available, the search can be expanded to a broader area in accordance with
the replacement wetland sting criteria estableghin statute andule. The siting criteria apply, although
somewhatdifferently, to both projectspecific wetland replacement and mitigation accomplished using wetland
bank credits.Both federal and Stateutes utilizeWetlandBank Service AregBigure2), which are partly based on
major drainage basins, in the sitingwetland mitigation.
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Summary of Current Siting Criteria

The replacement wetland siting criteria, established Wetland Bank Service Areas
in Minn. Stat. § 103G.222, Subd. 3, generally require ~ With
. Major Watersheds &
the search for wetland replacement to follow this County Boundaries
priority order:
1) on site or in the sam minor watershed as the
impacted wetland;

2) in the same watershed as the impacted
wetland,;

3) inthe same county or wetland bank service
area as the impacted wetland; and

4) in another wetland bank service area.

When wetland impacts are proposed via the
withdrawd of wetland bank credits, the search for
available credits can generally begin at step #3 above
in accordance with WCA Rules. The above siting
criteria are also limited by presettlement wetland
area(Figure 3. Impactedwetlands in a 50 to 80
percent aea must bereplaced in a 50 to 80 percent
area or in a less than 50 percent artapacted
wetlands in a less than 50 percent area must be
replaced in a less than 50 percent area.

Presettlement wetland areas are established based Figure 2: Wetland Bank Service Areas.

on the percentage of wéands remaining in each

county compared to the amount of wetlands that Minnesota Wetland Conservation Act
county containedorior to European settlement. The Pre-Settlement Wetland Areas
percentages originate from a 1984 report Agderson

g /' N}A3 ODNRgAYy3dI 9ySNHE |
Wetlands The Land Use Perspeciivevhich

determined that there are 8.8 million acres of wetlands
in Minnesota, compared to 18.6 million acres of
original wetlands The amount of origal wetlands is
based on 1969 land use and soitgalusing 40 acre
parcels. Although this study is @af, it remains the

only statewide estimate of original vs. remaining
wetlands. SeeFigure 4for a map of remaining

wetlands by county.

Percent Remaining
o< 50%

C350% - 80%
08> s0%

Challenges Associated with Current Siting Language

The replacement wetland siting criteria have existed in
statute, smilar to their current structure, since the

early days of WCA. Since that time, wetland science
has evolved, bank service areas were created, the
watershed approach to mitigatn was established in
federal wle, and clear direction to improve the
targeting andpublic valueoutcomes of wetland
mitigation was provided in State statute. Figure3: Presettlement wetland areas.
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While the general concepts behind the siting criteria Minnesota Wetland Status
are still appropriate, the criteria may not be adequate

to achieve the current Statgoalsof mitigation. In
addition,the current structure can create conflicts
with current science, with Federal policy, and within
State law.

Targeting Consistent with the concepts outlined in
this report, BWSR cagstablish statewide mitigation
priorities primarily through the desigtian of High
Priority Areas, and local watershedtigation
priorities primarily through wateshed planning
efforts. However, lie existing siting criteria only
consider location; not the types afitigation projects

Percent Wetlands Remaining

H . - 2
and public value outcomdbat can besachieve Eg:%
watershed goals. The criterddso do not address e

statewide or local wateshed priorities as they are [ 90 - 100
currently undefined. It may prove difficult to incent
the establishment of mitigation consistent with these
priories absent a requirement imé siting criteria to

search for them.

Siting Criteria for Replacement via Wetland Banking iho lad oo parapectve. U ofMiimn, Certer for Urba an Regionel Affara. Punl, CURA 84-3
When wetland mitigation is proposed via the
withdrawal of wetland bank credits, the search for Figure 4: Wetland Loss by County
available creds can generally begin at the thiatep of
thesit y 3 ONMR (i S NAdzy (b&l KBSNIG@S ariSl yORh aceordaice with & IIGAMRSles! THE | £
provision, part of the 2015 statute changes, is intended to:

1) promote wetland banking by providing greater certainty for wetland bank account owners iegdhir

potential markets, and

2) reduce conflicts arising from local governments having to determine when it is feasible to allow an
applicant to use one bank over another based on different credit prices.

/| dZNNByi(itesz arayySazil @irgddsgommpaedtdiatoony. HoM& erdhe hpgdachjtalzA G
replacement wetland siting via banking described above should work in Minnesota, with one possible exception:
the Twin Cities metropolitan area.

The Twin Cities are located at the confluen&éoarr different bank servicareas(see Figur@ above. Those

bank service areas stretch as far west as Big Stone County (BSA 9), as far southeast as Houston County (BSA 8),
and as far north as Carlton County (BSA 6). The bank service areas that ttaitaiin Cities cover more than

one thirdof the State.

An additional challengthat the Twin Cities area presents is the extreme differences in land values between the
Twin Cities metro area and nanetro areas within the same bank service area (paktidy in the far reaches of

the bank service areas). Land values are the single greatest factor in determining the cost of wetland mitigation,
including bank credits. Absent some other limitation or incentive, the vast majority of impacts occurtieg in t
Twin Cities metropolitan area will likely be replaced farther out in the bank service areas. However, the extent
and significance of this potential migration of wetland functions associated with mitigation away from the Twin
Cities will be modified tsome degree by two primary factors:

Minnesota Board of Watr & Soil Resources www.bwsr.state.mn.us



WCA Report to the Legislature, pate

1)

2)

Wetland impacts in the Twin Cities area are typically associated with some form of development, for
which stormwater treatment regulations apply. These regulations may provide at least some mitigating
effects forthe lost water quality and quantity functions of wetlands.

The Twin Cities area is covered by the Metropolitan Surface Water Management Act, which requires the
establishment of Watershed Districts or Watershed Management Areas over the entire metropolitan
area. These watershed organizations typically have additional requirements for water quality and
guantity, and often have more stringent local standards for wetland impacts and replacement.

BWSR intends to further discuss this issue with stakeholders, loaingoents, and the Corps during the
rulemaking process. Possible options for addressing it in rule include:

Presettlement Wetland Areas aiting As

Adjusting bank service area boundaries and/or establishing a metro service area.
Establishing separate metro area mitigation siting criteria.

Develging replacement ratio incentives/diacentives to encourage wetlamditigation within the metro
area

No limitations except those developed by metro watershed management organizations through the local
planning process.

discussed above, there are limitations to
replacement wetland siting based on
presettlement wetland area. The basic purpose o
these limitations remains sound: to prevent
wetland impacts in wetlanghoor areas of the

state (south and west) frorbeing replaced in
wetland-rich areas of the state (northeast).
However, the structure of these limitations often
conflicts with the watershed approach and the

County Boundary

Federal Mitigation Rule. b

For example, a wetland impact in Washington

' 50-80%

County (a <50% area) aaot be replaced in Anoka | Area

County (a 580% area), even when the impact
and replacement site are in the same watershed.
This can force applicants to look elsewhere for
mitigation, often outside the watershed, despite
the fact that a viable mitigation optioexists in

the immediate watershed of the impacthis

exact situation occurs in Rice Creek Watershed
District ee Figure).

Awetland was restored and banked in Anoka
County. The hydrology source of the wetland

Figure 5: ReQeekWatershedDistrict Presettlement
Area ExampleProposed wetland impacts in the same

ingludes a public drainage system 'th:zﬂpsses the watershed and immediately ups@am of this wetland
adjacent road (and county boundary) into bank cannot use the bank for mitigation accaglico
Washington County. According to the siting criteric current siting criteria.

wetland impacts associated with that same drainage

system cannot use the bank across the road in Anoka County for mitigation, despite beingamthavatershed.
In these situations, theitingcriteriaactuallyprevent the use of ecologically preferable mitigation and conflict
with the watershed approach required by the Federal Mitigation Rule.
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A similar situation exists where bank service ar@@ssplit by presettlement areas. The presettlement area
boundary introduces a countyased divide into a watershdohsed service area (effectively creating two service
areas). Establishing wetland mitigation options that are only available in a cprésettiement zone (i.e. >80%
areas), rather than establishing availability by service areas, create further complications.

Since the presettlement areas, and their limitations on replacement wetland siting, are established in statute,
changes to thosetatutes may be necessary to properly address this issue. However, BWSR does intend to
explore the issue further during rulemaking in order to identify all available options, which could include a
recommendation for a future statute change.

Potential Optons for Addressing Problems witReplacement Wetland Siting

BWSR intends to continuiscusgnsof the above issues associated with replacement wetland siting with
stakeholders, local governments, and the Corps during the rulemaking process. Sinaeghesiting criteria

are established in statute, the ability to modify the criteria via the WCA Rules may be somewhat limited.
However, in addition to statute changes, possible options for partly addressing siting issues via rulemaking may
include any oall of the following:

Revise wetland bank service area boundaries to take into consideration watersheds, ecological
considerations, and historic wetland losses.

l RRNB&da ¢ogAy /AGASE YSUNRBLREAGEY | NBleplacanetyid A &a
2SGflYyR . FylAy3é aSOGA2Y | 0620So

To the extent WCA rulemaking authority allows, expand or limit the availability of certain actions eligible

for credit to match bank service area boundaries and/or federal policies.

Other options identified dring the rulemaking process.

Replacement Ratios an@largeting

aAyyo® {{GFG§® ? wmnoD®H H HeEtablshizdefadd replacérient raRos anBt@rddank 2 { w (0 2
service area priorities to implement the siting and targeting of wetland replacenmeht¢acourage the use of high
priority areas for wetland replacemehte

The establishment of varied replacement ratios is currently the primary mechanism available to guide wetland
mitigation to priority locations and projects. However, two additional nagtims were discussed above that, in
combination with replacement ratios, will contribute to the improved targeting and public value outcomes of
wetland mitigation:

1) implementation of the IALieu Fee Wetland Replacement Program, and
2) the identificationof local priority areas through local water planning processed development of a
statewide Compensation Planningafework.

Minimum replacement ratios are currently established in Minn. Stat. § 103G.222, Subd. 1, with the specific ratios
and criteria estabfihed in MN Rule Chapter 8420.0522, Subp. 4. Current replacement ratios are as follows:
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Minimum Replacement Ratios: Banking

Location of Impact Replacement Minimum replacement ratio
> 80% area or agricultural land Ogt§|de SIS ser.V|ce area 1.51

Within bank service area 1:1
< 50% area, 5080% area, and Outside bank service area 251
nonagricultural land Within bank service area 2:1

Minimum Replacement Ratios: Proje&pecific

Location of Impact Replacement Minimum replacement ratio
> 8@ area or agricultural land | Outside major watershed or out 151
of-kind e
Within major watershed and in )
. 1:1
kind
< 50% area, 580% area, and | Outside major watershed or out )
. . 251
nonagricultural land of-kind
Within major watershed and in .
kind 2l

The currentreplacementratios do not provide any incentive for targeting withimtersheds or bank service

areas. While there is an increase in rdtioleaving the bank service area, it applies across the board regardless
of the senice area choseandis not always adequate to compensate for differences in land values and associated
mitigation costs The current ratios are neithéed to priority locations or projectsjor are theyadequate to

offset other factors such as varying land values.

In order to improve the targeting of wetland replacement as directed by statute, including the use of high priority
areas, BWSR intends to explore structuring replacement ratios as follows:

1) Within Bank Service Areas

Utilize a watershed approach to estahl priaities for wetland mitigation within watenseds.
Watershed priorities would be developed as part of the Compensation Planr@inge®work discussed
above, and/or through incorporation of local watershed plan priorities into the framework.

Set replacement t#os according to the priorities edtlished in the Compensation Planning
Framework (i.e. highest priority replacement = lowest replacement ratio).
For areas in which watershed priorities aret yetestablished} t f 2-pA YRy oSGt yR NBL
(replaement of lost functionkas a surrogate.
Consider encouraging certain projects of statewide significance and value (i.e. white cedar
restoration) through ratios and/or other means.
2) High Priority Areas
Incent the use of Statewide High Priority Areas bwlglgthing a replacement ratio comparably less
than other outof-service area options. The ratio must balance the need to first look for projects that

will replace the functions and value lost to impacts within watersheds, with the desire to better target
mitigation projects that are allowed to leave the service area.

3) Other Bank Seice Areas (noipriority areas)
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Comparably higher replacement ratios must be established folobgervice area replacement that is
not located in &Statewide High Priority Ase

Depending on the circumstances, numerous factors can influence the establishment of replacement ratios,
including both ecological and economic considerations. However, to be effective, the ratios must serve as
adequate incentivg/disincentivesto improve the targeting of migation. Relying on replacement ratios as the
primary mechanism to targetetlandmitigation does presensome challenges, including:

The ability to set ratios within bank service areas that provide adequate incentives for tgrgatitout
being onerous when such projects are not available.

The ability to set ratios across bank service areas that adequately address land values and other factors
that change over time.

The ability to incent the targeting of mitigation associated witiming projects in northeast Minnesota
through replacement ratiomay be limited. Minn. Stat. 8§ 103G.222, Subd. 1(a) generally allows wetland
impacts authorized or conducted under a permit to mine within the Great Lakes watershed (BSA 1) to be
replaced vithin the Rainy River watershed (BSA 2), and-vé&sa, without ay replacement ratio

increase.

The effectiveness of variable replacement ratios may be limited given the structure of the current siting
criteria, which do not incorporate any consideratiohpriority areasor projects

Actions Eligible for Credit

¢CKS da! OtAaz2ya 9ftAIAGES F2NI/ NBRAGe aSOlAzy 2F (GKS 2/
landowners can take to restore or create wetlands and associated aquatic resource funtixetange for
GONBRAGAE GKFG OFy 0SS dzaSR G2 NBLIXFOS gSiftlyRa t2ai
the functionalgainsaccruing from the project. Some actions eligitlalecredit are established inaute with the
implementation details provideth the WC/Rule. Other actions are established in Rule only.

It is important to note that the new actions, and potential changes to existing actions, discussed below are largely
conceptual. They are intended to provide therent status and general direction for developing the specific
implementation details, which will be developed in close cooperation with the Corps.

BWSR intends to work closely with the Corps to review all actions eligible for credit. Consistencylibévee

State and Federal programs is of particular importance in regards to how the programs define eligibility and
allocate credit to wetland replacement projects. Greater consistency will not only improve program effectiveness,
but will be more efficienfor the agencies and project proposers

New Actions Eligible for Credit in Northeast Minnesota

Therestoration and protectiolf streams and riparian buffers were established as actions eligible for credit in the
2015 amendments to Minn. Stat. § 103G.2282bd. 12. Thegreservatiorof riparian buffers and essential
watershed areas were established as actions eligible for credit in the 2015 amendments to Minn. Stat. §
103G.2251. The criteria for implementing these new actions will be established inGAeRMes (MN Rule

Chapter 8420).

¢tKSaS ySg OGA2ya 6SNB tFNHStf@& o6FaSR 2y GKS NBO2YYS
aAlGAIIGAZ2Y AY Db2NIKSIH aiinardesoyp®dda ddtitionahwgtiarg Nitigat®y apteonsNB LI2
in an ara of the state where traditional wetland restoration opportunities are limited. Statute limits their

availability to the greater than 80 percent psettlement wetland area of the state (essentially the northeast).
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By their nature, these new actions
arenot as straighfforward as a
typical wetland restoration.
However, based on investigation of
the scientific literature and
procedures in other states, along
with consultation with appropriate
resource professionals, BWSR staff

Qutlet

1 3 e-charge
have made _Sl_JbstantlaI proggs e
towards defining the potential [
implementation structure of these % S
. A wetland
actions.

Restoration and Protection of
Streams and Riparian Buffers
Many streams have been degraded
by direct channelization, changes in
land use occurring near the stream
or in itswatershed, or both.

Stream degradation often aludes
associated degradation dibodplain  This is an example of a stream restoration project completed in northern
and/or adjacent wetland hydrology = Minnesota that, in restoring the natural stream channel, also restored the
and function, providing stream'sfloodplain and adjacent wetlands, providing multiple benefits to b
opportunities for restoration actions the stream/wetland complex and downstream aquatic resources.

that result in multiple aquatic

resource benefits within watersheds.

Identifying eligible projects, developing a restoration and protection strategy, and determining the corresponding
amount of credits that the project will generate will require planning and analysis. This planning process will
begin by identifying:

1) a degraded stream or stream reach eligible to be restored for credit;
2) the source(s) of degradation; and
3) the action(s) necessary to:
a. restore the stream to a natural condition,
b. address direct and indirect factors that caused the stream to become degraded, and
c. ensure sustainability (i.e. protect the stream from future degradation).
5SFAYAYI gKIFG ljdZ f AFASE a I aRS3INIYRSRé aAdGNBFY GKIF G
credit will be critical. In general, common symptoms of stream dgian include:
Unstable Channel
Incised Channel
Loss of Floodplain Connectivity
Aggraded Channel
Gh@SMNRS¢ | KIFEyySt
Unstable Widthto-Depth Ratio
Loss of Stream Sinuosity
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The actions necessary to restore a stream will vary, but in general, both dengelpi reviewing the proposed
corrective actions Wl requireexpertise in fluvial geomorphologylhe conceptual model for completing stream
restoration projects for wetland replacement credit will involve:

1) the meander corridor (the area in which the stra is allowed to naturally move and bend over time),
2) other areas receiving hydrologic benefits from the stream restoration project, and
3) buffers and adjacent areas that are important for sustainability and/or related aquatic resource functions.

Substantiakcientific information and expertise exists in regards to the restoration of streams, and even stream
mitigation (streamfor-stream). However, little information or expertise exists to translate the restoration of a
stream (linear) into credits to be uséal replace impacts to wetlands (area), or to compare functions gained by
stream restoration to functions lost to wetland impacts. In geheBWSR believes that creditutd be allocated
according to the following concepts:

Greater credit wuld likelybe allocated to areas within the meander corridor aoither areas
hydrologically restored.

Lesser credit woultlkely be allocated to areas outside the meander corridor and/or only partially
hydrologically restored.

Credit may be allocated based on functibfifh (i.e. improvements to water quality or habitat) if
adequate functional assessmentalternative evaluation methodologies are identified or developed.
Stream restoration projects will likely be completed as part of a package of restoration atiwitieh
will be credited separately according to the applicable sections of WCA Rule.

Stream restoration projects may also be good candidates for cooperative projects between the ILF program,
private entities, and/or conservation programs.

Given the speific skillset required, and the general need for more proactive watershed planning and analysis, two
procedural components will be important for this action to be utilized and successful:

1) The Compensation Planningafework discussed above should identfyd prioritize watersheds,
streams, and to the extent possible, specific stream restoration projects that could be completed for
wetland replacement credit.

2) The proceswill requiregreater agency involvement to determine eligibility, appropriate restorat
actions, and credit allocation. BWSR will explore the possibility of establishing interagency agreements to
utilize the substantial stream expertise currently available in Minnesota.

In addition to stream degradation, the loss or degradation of rgpakiuffers can cause negative impacts to water
guality, habitat, and other aquatic resource functions. In these instances, restoring and protecting those buffers
will improve both the function and sustainiity of the aquatic resource.

Stream restoratia projects will invariably involve either the restoration or preservation of riparian buffers, but
there may be other instances where restoring riparian buffers alone will remove a source of degradation, improve
function, and provide protection for importd streams, lakes, or wetlands. When not associated with a stream
restoration project, eligibility for the restoration of riparian buffers will be largely based on the improvement and
protection of important aquatic resources consistent with the discusbielow.

Preservation of Riparian Buffers and Essential Watershed AEeasting buffers are often vital to the current
function and sustainability of the adjacent aquatic resource (lakes, streams, and wetlands). Loss of those buffers
can lead to degmation of the resource. Similarly, other areas in the watershed of a stream or lake often play an
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important role in the function and sustainability of that water body, and those areascoragntly have little or
no protection.

For example, upstream watghed areas and stream headwaters can play an essential role in groundwater
infiltration, maintaining temperaturgand augmenting low flows necessary to support fish and other aquatic
species. Other resources, such as wild rice lakes, may be very setosthanges in water quality and require a
greater area of watershed protection. Many wildlife species also depend on larger blocks of habitat with
connections to other aquatic resources.

Existing aquatic resources can vary significantly in regartieio
current quality, function, and value. As such, it will be important that
buffers and watershed areas for preservation be targeted to address
high priority resources in order to ensure that the public value benefit
that accrue from their preservatioare adequate to replace the
wetlands being lost to regulated projects. Priority resources under
consideration for preservation credit eligibility in northeast Minnesota
currently include:

Wild rice lakes and streams

Cisco lakes

Critical Waterfowl Laksg

Headwaters of designated trogtreams and their tributaries
Headwaters or reaches of streams beyohd Public Waters

classification
Groundwater recharge areas important footrt stream flow
and temperature Wild rice lakes li this one in Carlton
Critical habitat foimportant or threaened speciesand County_ Cou'.d be prioritider )

. . B protection via the preservation of
White cedar riparian plant communities buffers and esswial watershed

areas.

The WCA Rules currently include criteria for the eligibility and crediting of the preservation of certain exceptional
wetland areas in northeast Minnesota. That existing language and procebs @ipanded to include the
preservation of riparian buffers and essential watershed areas as described above.

Other Actions Eligible for Credit

BWSR intends to review all existing actions eligible for credit for potential clarifications and improveomémgs d
rulemaking. In order to achieve the goals of WCA it is important that credit is allocated commensurate with the
functional gains achieved by the action and, for wetland restoration, the full restoration of lost wetland functions
is necessary to aahve full replacement credit. Ensuring that credit is allocated based on functional gain also
creates an incentive to improve the public value outcomes of mitigation.

Replacement wetland buffers is one existing action eligible for credit that BWSRédwdyattentified for likely
amendments.Potentialproposals include:

Allocate credit commensurate with actions taken to improve the buffer (i.e. preservation vs.
reestablishment of native vegetation).

Improve the function and sustainability of replacemevgtlands by determining minimum and maximum
buffer widths based on sitepecific factors.
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Address instances where the restoration of buffers adjacent to existing aquatic resources in northeastern
Minnesota (discussed above) can qualify for replacementicire@@ccordance with the 2015 statutory
amendments

/| 2yaraidsSyid sgAGK GKS NBO2YYSYyRFI(GA2ya O2ydlFAySR gAGKA
alAyySazilé AYyGiSNI3ISyde NBLRNI=E .2{w ¢gAff | faz SELI 2
establishingan action eligible for credit fahe implementation oftcertain watershed plan projectsA recent study

08 GKS ! o{d 9YyPBANRBYYSYyillf tNRGSOGAZ2Y ! 3SyOeéx ab2NIK
2SGfFyR aAiiA3dl irely), rdviedied curyeatly approveldIbdaiiviater management plans in

Northeast Minnesota and identified numerous plan implementation projects as potential wetland mitigation
opportunities. These projects may not necessarily result in the restoration ati@neof new wetland acres, but

they would improve the function and sustainability of aquatic resources in northeast watersfibdsEPA report

can be found on the Wetlands page of the BWSR welbsite: (www.bwsr.state.mn.us/wetlands/index.htm)l

By definition, the eligibility and crediting for these projects will not be as well defined as other actions,
necessitating greater agency involvement. These projects may be most valuable wigleted as part of a
larger suite of actions that, when packaged together, will collectively restore and protect the aquatic resource
functions in a watershed. Given these factafr#his action eligible for credit isstablishedjt maylikely be
implemented only via the ILF program discussed above.
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Next Steps and Consideratioisr Future Discussion

BWSR initiated the WCA Rulemaking process via publication of the initial request for comments in the State
Register on October 19, 2015. Initial work fused on the issues discussed in this report, which will provide an
important basis for rulemaking. However, the next step in the rulemaking process will be the development of
specific implementation details for these and other issues.

The 2015 WCAatute changes, including the overall direction to improve the targeting and outcomes of wetland
mitigation, are both significant and ambitious. This next phase of WCA rulemaking will be challenging. BWSR
plans to utilize current science, incorporate adstrative efficiencies, and consider the varying priorities and
opinions of stakeholders in crafting implementation details that best achieve the overall public interest.

During the next phase of WCA rulemaking, work and discussion will continue reghedisgues identified in this
report and others. The following list summarizes some of the challadgasfied in this reporthat merit

further attentionas the WCA Rule amendments are developed

The establishment of High Priority Areas for wetlantigation consistent with the direction and process
outlined in this report.

Establishing consistent procedures andrstards for all mitigation mechanisrff®nking, ILF, angroject-
specific).
Addressing the siting of wetland replacement via banking inTilvan Cities metropolitan area.

The adequacy of replacement ratios alone to achieve goals relating to the improved targeting and
outcomes of wetland mitigation.

The potential need for additional statutory authority to address kb@gn maintenance of wetlad
mitigation sites.

Potential alternatives to the current replacement wetland siting criteria, including options to address
issues related to presettlement wetland areas.

The implementation and geographic limitations of the new actielngible for crediin northeast
Minnesota, including coordination and consistency with federal policy.

In addition tothe policy challenges above, obtaining the necessary implementation furiinigical to achieving
GKS {0F GSQa improvédavetant mitighoNBugdntes Specifically, BWSR will pursue:

FRunding for development of the wetlandompensation Planning Framework.
Funding for the implementation and operation of thellieu Fee Program.

For additional copies of this report or for more informatioroabWCA Rulemaking, see the Wetlands page of the
BWSR website athattp://www.bwsr.state.mn.us/wetlands/index.html
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Appendix 1: 201%; 2017 WCA Rulemaking Plan
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